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Abstract

New reproductive technologies have turned reproduction into a collaborative, medically mediated
practice, calling for a reconsideration of reproductive rights beyond the paradigm of state non-
interference. This article argues that the enforceability of reproductive rights should be understood as
a synthesis of liberty rights and social rights, entailing both negative and positive duties for the state.
Building on the correlativity between rights and duties and on relational theories of autonomy, it con-
tends that non-sexual reproduction — surrogacy in particular — should be removed from the sphere of
criminal prohibition and framed within models of reproductive justice. From this perspective, the
state is called upon to guarantee the material conditions for the exercise of reproductive freedom,
while protecting the rights, interests and vulnerabilities of all the parties involved: intended parents,
gestational carriers and children.

Le nuove tecnologie riproduttive hanno trasformato la riproduzione in una pratica collaborativa e
medicalmente mediata, imponendo un ripensamento dei diritti riproduttivi oltre il paradigma della
non ingerenza da parte dello Stato. L articolo sostiene che I'azionabilita dei diritti riproduttivi vada in-
tesa come sintesi tra diritti di liberta e diritti sociali, con i correlativi doveri negativi e positivi in capo
allo Stato. Muovendo dalla correlativita tra diritti e doveri e dalle teorie relazionali dell’autonomia, si
argomenta che la riproduzione non sessuale — e in particolare la gestazione per altre persone — debba
essere sottratta allo strumento penale della proibizione e ricondotta a modelli di giustizia riproduttiva.
In questa prospettiva, lo Stato é chiamato a garantire le condizioni materiali per I'esercizio della liberta

Emma Capulli is a junior fixed-term researcher (RTD-A) at the Alma Mater Studiorum — University of Bologna, De-

partment of Quality of Life. Silvia Zullo is Associate Professor of Philosophy of Law at the Alma Mater Studiorum — Uni-

versity of Bologna, Department of Legal Studies. Double blind peer reviewed contribution. Section 1 is jointly authored;

Sections 2-4 are by Silvia Zullo; Sections 5-6 are by Emma Capulli.

GenlUS

ISSN 2384-9495 Rivista scientifica di Fascia A rilevante ai fini dell’Abilitazione Scientifica Nazionale 1



Regulating Without Prohibiting Emma Capulli, Silvia Zullo

riproduttiva, tutelando al contempo diritti, interessi e vulnerabilita di tutte le parti coinvolte: genitori
intenzionali, persone gestanti e minori.

Introduction

New assisted reproductive technologies have significantly expanded our sphere of control over re-
production, and consequently, the scope of ethical and legal debates surrounding reproductive choic-
es. The widespread diffusion of Medically Assisted Reproduction (MAR)! requires reconsideration at
the normative level of the complex interaction between rights, fundamental freedoms and reproduc-
tive decision-making, in a necessary engagement with the question of the enforceability of the moral
and legal right to reproductive choice. Reproductive rights continue to be regarded as an “umbrella
term” that encompasses moral and legal claims grounded in sexual freedom, self-determination and
personal liberty?. These moral foundations underlie both sexual and non-sexual reproductive choices
and can be said to be sufficiently protected at the legal level, at least in most Western liberal democra-
cies.

However, when we turn to the examination of moral and legal claims in the context of non-sexual
reproduction, the enforceability of reproductive rights becomes considerably more complex. One
problematic aspect lies in recognizing and balancing the freedom, interests, and fundamental rights of
all parties involved in pursuing a reproductive project. In particular, this analysis focuses on collabo-
rative non-sexual reproduction through reproductive technologies. It therefore centres on two moral
and legal claims that make such collaboration possible: (a) the claims of those who intend to contrib-
ute genetically or through pregnancy to the birth of a new individual (without assuming a parental
role), and (b) the claims of those who seek access to reproductive technologies in order to attempt to
bring a new individual into existence. In this regard, some authors, such as Georgina Hall, refer to a
right to “try to reproduce”. Hall acknowledges reproductive freedom as the basis of an individual’s
right to pursue a particular reproductive project, at the time and in the manner of their choosing.
However, this freedom does not simultaneously justify a duty on the part of sexual collaborators to
engage in the pursuit of that project, while it does protect them in refusing to participate. For this rea-
son, Hall argues that it is more appropriate to refer to a right to try to reproduce, thereby safeguarding
only the aspiring parent’s negative rights claims — sexual freedom, bodily sovereignty, and personal
liberty — exercised in the pursuit of reproduction3.

Against this background, the attempt made here is to strengthen the right to reproduce non-
sexually by linking it not only to liberty rights, but also to positive social rights, and consequently to
the corresponding negative and positive duties. This implies reconfiguring the relationship between
the state and the reproductive project through an expansion of the state’s moral responsibility and of
the various obligations arising from its involvement in non-sexual reproduction. Indeed, while the

1 «Reproduction brought about through various interventions, procedures, surgeries and technologies to treat different

forms of fertility impairment and infertility. These include ovulation induction, ovarian stimulation, ovulation triggering,

all ART procedures, uterine transplantation, and intrauterine, intracervical and intravaginal insemination with semen of

husband/partner or donor». F. Zegers-Hochschild et al., The International Glossary on Infertility and Fertility Care, in Fertility
and Sterility, n. 2017, 108, 3, p. 402.

2 SeeL]J.Ross, Reproductive Justice as Intersectional Feminist Activism, in Souls, n. 2017, 19, 3, pp. 286-314.

3 G.A. Hall, Reproduction Misconceived: Why There Is No Right to Reproduce and the Implications for ART Access, in Journal of Med-
ical Ethics, n. 2024, 50, pp. 778-785.
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freedom to procreate or not to procreate is grounded in personal autonomy and the principle of non-
interference, the effective possibility of exercising this freedom depends on material conditions, re-
sources, and services that public and state intervention can provide. Hall moves in this direction but
maintains that the state should retain the right to accept or refuse involvement in reproductive pro-
jects, when requested, within limits similar to those applicable to clinicians and based on morally de-
fensible reasons. By contrast, the argument advanced here is that constitutional constraints inherent in
the rule of law require that a certain degree of enforceability of (reproductive) rights be ensured.

In contemporary philosophical and legal analyses, reproductive technologies — as well as other
practices such as surrogacy — fall within the broader debate on the enforceability of reproductive
rights, framed in terms of reproductive justice (including guarantees, protections, limits, and emerg-
ing challenges). Surrogacy in particular represents a case of persistent and unresolved tension among
different social actors: on the one hand, those committed to expanding the scope of civil and social lib-
erties and rights; on the other, those who situate the practice within prevailing political and cultural
alignments, privileging a certain reliance on criminal law as an appropriate means of regulating an is-
sue regarded as problematic and deeply divisive*. With specific reference to surrogacy, and more gen-
erally within the framework of reproductive justice, the aim is, first, to advance the argument for the
enforceability of reproductive rights as a synthesis between liberty rights and social rights. Second,
such an understanding of enforceability is considered legitimately applicable to all non-traditional re-
productive choices — namely, those connected to non-sexual reproduction, including surrogacy —
thereby removing the latter from the criminal law instrument of prohibition and sanction and instead
strengthening its normative qualification within models of social justice.

Indeed, surrogacy has often been perceived primarily as a singular act by one individual that
harms the rights and freedoms of another individual. This is a form of simplification that has fre-
quently generated unrealistic interpretative frameworks, as it neglects the contexts, needs and genuine
interests of all the legal subjects involved in this practice. Such a reading has tended to promote nor-
mative approaches focused more on neutralizing these elements and addressing their social, cultural,
and economic costs, while paying less attention to the respect for and protection of individual and col-
lective freedoms.

The first part of this work focuses on the theoretical and legal framework of reproductive rights,
with particular attention to their dual dimension: the negative dimension, understood as freedom
from interference, and the positive dimension, understood as a claim to state-provided benefits. In do-
ing so, it highlights the normative implications of new reproductive scenarios for law and the welfare
state. To qualify reproductive rights and render them enforceable, a critical approach to subjectivity
and autonomy can, as will be shown, help overcome the abstract language of rights by placing social
relations and interdependence at the center of the analysis. This approach emphasizes the interplay
between liberty rights and social rights, as well as between negative and positive duties, with the aim
of ensuring reproductive justice that extends to third parties involved in the reproductive project.

The second part of the essay shifts the focus to surrogacy practice. In this context, the aim is not
to argue either for or against the practice itself, but rather to discuss the reproductive freedoms and
rights implicated in the practice from a relational approach, as well as the vulnerability of the subjec-
tivities involved. The role of the state and public institutions in providing the material conditions nec-

4 See M. Paterlini, Italy Bans Citizens from Seeking Surrogacy Abroad, in British Medical Journal, n. 2024, 1; 1. Cairns, M.
O’Donoghue, Surrogacy and Criminal Law, in Research Handbook on Surrogacy and the Law, K. Trimmings, S. Shakargy, C.
Achmad (ed.), Cheltenham-Northampton, Edward Elgar Publishing, 2024, pp. 240-262; G. Zuffa, Essere donna, essere madre.
Per un cambio di prospettiva della gestazione per altre/i, in Gestazione per altre persone. Legami, desideri, corpi, norme, F. Buongior-

no, X. Chiaramonte, M. Galletti (ed.), Firenze, Societa Editrice Fiorentina, 2026, pp. 15-42.
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essary for the effective exercise of rights — both for the intended parents and for the gestational carrier
— will be taken into consideration.

A perspective of reproductive justice will thus be outlined, oriented not only toward protection
from interference and the recognition of individual rights, but also toward the promotion of relation-
ships and the redistribution of the resources and care necessary to make reproductive freedom con-
cretely accessible.

Reproduction Between Individual Claims and Public Responsibility

The “collaborative” nature of non-sexual reproductive projects has brought a range of philosophical
and legal issues to the fore®. These issues largely stem from the need to balance the freedoms, inter-
ests, and fundamental rights of the subjects involved. This complexity must also be considered in light
of the impact of various emerging cultural and social factors, such as new forms of affective and fami-
ly relationships in which the desire for procreation and parenthood is expressed, the tendency to
postpone motherhood, the increasing incidence of infertility, and the civil and political claims ad-
vanced by LGBTQIA+ communities.

The international development of reproductive rights over the past decades has led to the formu-
lation of a wide range of rights related to reproductive choices, grounded in the protection of individ-
uals’ physical integrity and autonomy. These include the right to control one’s own body, the right to
freely choose one’s partner, the right to be free from violence, and the right to access information and
healthcare services®.

Within the range of claims associated with reproductive rights, particular attention will be given
here to those related to non-sexual reproduction carried out through reproductive technologies. Ac-
cordingly, the focus will not be on the dimension of sexual reproduction aimed at having a child and
forming a family, but rather on the moral and legal claims that emerge in contexts of non-sexual, med-
ically mediated and collaborative reproduction made possible by MAR.

In such contexts, reproduction no longer coincides with a single, unified process (sexuality —
pregnancy — parenthood), but instead becomes fragmented into different contributions (genetic, gesta-
tional and intentional) distributed among multiple subjects. Within this framework, the paper focuses
on two moral and legal claims that make collaborative non-sexual reproduction possible: first, the
freedom to use one’s own body, or parts of it, to contribute genetically and/or gestationally to the
birth of a new individual without assuming parental responsibility; and second, the claims of those
who intend to bring a new individual into existence, to whose birth they themselves or their partner
(or both) have contributed by using their own body or parts of it, with the aim of assuming
parenthood.

At this point, a clarification is necessary. First, at present, in most legal systems access to MAR is
granted to single individuals or couples who share a desire for parenthood. It is plausible that in the
future, in line with certain social and legal developments concerning the family, parenthood may be

5  See E.C. Romanis, A. Brown, Legal Parenthood, Novel Reproductive Practices, and the Disruption of Reproductive Biosex, in Mod-

ern Law Review, n. 2025, 88, 1, pp. 155-191; G. Cavaliere, The Problem with Reproductive Freedom. Procreation beyond Procrea-
tors” Interests, in Medicine, Health Care and Philosophy, n. 2020, 23, pp. 131-140.

6  B. Douglas, Love and Human Rights, in Oxford Journal of Legal Studies, n. 2023, 43, 2, pp. 273-297; C. Bublitz, The Body of Law:
Boundaries, Extensions, and the Human Right to Physical Integrity in the Biotechnical Age, in Journal of Law and the Biosciences, n.
2022,9, 2, pp. 1-26.
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shared by more than two individuals, and therefore the issue of access to MAR by multiple persons
could arise. Since this topic would require a separate and more extensive analysis, the present discus-
sion will, for the time being, be limited to access to MAR by single individuals or by a couple, con-
sistent with the approach adopted by most European legal systems.

Second, drawing on the distinction proposed by Hall between begetting, bearing, and rearing, a
narrow definition of reproduction is adopted, understood as begetting and bearing (that is, «the beget-
ting and bearing of a child who is born»7), distinguished from rearing, which follows the reproductive
outcome but does not constitute part of reproduction itself. This does not exclude that, in the context
of MAR, the intention to assume parental responsibility is relevant for describing the claims at stake
and for understanding the allocation of rights and duties among the subjects involved. In fact, in the
case of access to MAR, biotechnologically mediated reproduction does not necessarily coincide with
direct bodily participation by all the subjects involved in the reproductive project. In some cases,
when a couple accesses reproductive technologies, only one of the partners participates biologically or
genetically in the reproductive process (for example, by contributing to gestation), while the other —
despite not contributing with their own body to begetting or bearing (as in cases of male sterility in-
volving insemination or fertilisation with third-party gametes) — still participates in the reproductive
project and intends to assume parental responsibility.

As emphasized by Giulia Cavaliere and César Palacios-Gonzalez?®, the two main moral founda-
tions supporting reproductive freedom exercised through MAR are the central role of reproduction in
the development of individuals’ personal life plans and the quality of individuals’ lives®. These moral
foundations are acceptable — if not indeed essential — for a fully realized human life, and it is therefore
plausible to assume that they contribute to individual well-being!0. In this sense, the freedom to make
choices concerning reproduction, in relation to oneself or one’s partner — even when only one of the
two participates genetically or gestationally in reproduction — may be regarded as a structuring com-
ponent of individuals’ life plans and of the construction of the meaning of their existence. Indeed, we
may start from the assumption that having children, to whose birth one has contributed genetically or
gestationally, or to whose birth one’s partner has contributed in this way, can constitute a constitutive
element of human flourishing.

This assumption is also connected to the protection of reproductive health. Access to (or lack of
access to) reproductive pathways can significantly affect individuals” psychophysical well-being, since
the impossibility of realising a reproductive project is often experienced as a source of profound suf-
fering. The relationship between access to MAR and health will be addressed in the following sec-
tions. In any case, when reproduction is medically mediated, the conditions that make it possible de-
pend on infrastructure, healthcare policies, legal rules governing access as well as social support and
guarantees. For this reason, reproductive choice inevitably becomes a matter of state intervention,
both with regard to which reproductive projects should be made possible and to their public funding.

7 See G.A. Hall, Reconceiving Reproduction: Removing “Rearing” from the Definition — and What This Means for ART, in Journal of
Bioethical Inquiry, n. 2024, 21, pp. 117-129, spec. p. 122.

8  G. Cavaliere, C. Palacios-Gonzalez, Lesbian Motherhood and Mitochondrial Replacement Techniques: Reproductive Freedom and
Genetic Kinship, in Journal of Medical Ethics, n. 2018, 44, pp. 835-842, spec. p. 838.

9 A. Gheaus, The Right to Parent and Duties Concerning Future Generations, in The Journal of Political Philosophy, n. 2016, 24, 4,
pp. 487-508; L. Van Zyl, Intentional Parenthood: Responsibilities in Surrogate Motherhood, in Health Care Analysis, n. 2002, 10, 2,
pp- 165-175.

10 s. Golombok, The Psychological Wellbeing of ART Children: What Have We Learned from 40 Years of Research?, in Reproductive
BioMedicine Online, n. 2020, 41, 4, pp. 743-746; M. Sousa-Leite, J. Boivin, Does IVF Make People Happy?, in Reproductive Bio-
Medicine Online, n. 2025, 50, 4, pp. 1-5.
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On this basis, Cavaliere observes that the existential and identity-related significance of reproductive
projects — particularly when reproduction is not accessible without access to MAR — makes it under-
standable that such preferences may enter the space of justification for redistributive policies!!. Ac-
cording to some lines of argument, the public provision of fertility treatments (and, more generally,
access to reproductive technologies) can be justified without resorting to perfectionist conceptions of
the “good life” and without violating liberal neutrality, by assuming instead that under idealized con-
ditions rational agents would include fertility treatments among the services covered by a public
healthcare system. These reflections help explain why collaborative reproduction through MAR may
call upon the state, particularly regarding access conditions and public funding.

Reproductive Freedom, Interests and Rights

Within the scope of this work, the reference to reproductive rights concerns the rights and freedoms
that arise when reproduction is non-sexual, medically mediated, and collaborative, and therefore de-
pends on access to MAR and the involvement of multiple actors. In this context, subjective legal posi-
tions emerge that are essentially grounded in the affirmation of the right to self-determination — both
of the intended parents and of third parties — and of the right to health of those who access MAR to at-
tempt to have a child. These rights can be understood as encompassing the “freedoms” and “inter-
ests” related to reproductive choice and to the protection of one’s health in its broad sense, namely,
overall psychophysical well-being!2.

Understood in this sense, the reproductive rights of those who access MAR take the form of liber-
ty rights, enabling individuals to determine the forms, modalities and timing through which their re-
productive project is pursued!3, and of social rights, insofar as they require the availability of ade-
quate conditions for the effective exercise of reproductive freedom!4. The former are articulated
around negative liberty, which translates into a negative right to non-interference in matters concern-
ing the reproductive sphere, whereas the latter are structured around positive liberty, which entails
the support of public resources in the form of socio-health services adequate to enable the realisation
of the reproductive project.

Traditionally, reproductive choice (in its sexual form) has privileged the dimension of negative
liberty, understood as an expression of the inviolable good of individual freedom, granting rights-
holders primarily a right to non-interference by third parties in their decision-making processes. By

11 G. Cavaliere, Gestation, Equality and Freedom: Ectogenesis as a Political Perspective, in Journal of Medical Ethics, n. 2020, 46, 2,
pp- 76-82.

12 This individual freedom is closely linked to the protection of health, understood in its broad sense as psychophysical integ-

rity, and to social equality, insofar as it is connected to social rights (health and equality), given that reproductive freedom

is intertwined with public healthcare policies. It is important to bear in mind that social rights depend, for their realisation,

on specific conditions: without hospitals and without networks of social services, any exercise of the right to health be-

comes impossible. From this perspective, reproductive freedom embodies both liberty rights vis-a-vis the state and social

rights, and thus encapsulates the interrelation among the different dimensions of rights — civil, political and social. See A.
Sen, Well-Being, Agency and Freedom, in Journal of Philosophy, n. 1985, 82, pp. 169-221; T. Johnson, Free to Decide: The Positive
Moral Right to Reproductive Choice, in Kennedy Institute of Ethics Journal, n. 2021, 31, 3, pp. 303-326.

13 J.A. Robertson, The Right to Procreate and in Utero Fetal Therapy, in Journal of Legal Medicine, n. 1982, 3, pp. 333-366, spec. p.
338.

14 M. Quigley, A Right to Reproduce?, in Bioethics, n. 2010, 24, 8, pp. 403-411.
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contrast, a foundation in positive liberty requires that third parties facilitate the exercise of the free-
dom of choice of those involved in the reproductive project. This need for facilitation underlies not on-
ly access to MAR, but also the provision of access to abortion. Social rights, in turn, concern expecta-
tions, claims, principles and values connected to demands for justice.

It is evident that the right to (reproductive) self-determination and the right to health are respec-
tively characterized by both negative and positive liberties, which are interconnected, since health
constitutes one of the primary goods necessary for the exercise of freedom and autonomy within
claims of social justice. Reproductive self-determination, in its negative sense, entails the freedom to
make reproductive choices without interference from others, including the freedom not to reproduce
and the freedom not to be interfered with in the use of contraception. In its positive sense, it entails
public support for the realization of the reproductive project. The same applies to the exercise of abor-
tion, which requires adequate social and material conditions, including the provision of services and
access to healthcare and social services. At the same time, the right to health itself encompasses both a
negative dimension — namely the right not to suffer harm to one’s health as a result of the actions of
others — and a positive dimension, namely the right to receive care, assistance and adequate resources
necessary to promote one’s psychophysical well-being. However, while the insufficiency of a liberal
(negative) right to reproductive self-determination and health in the context of non-sexual reproduc-
tion is well known (and has already been questioned in the bioethical debates on the beginning of life
over the past decades), much less attention has been paid to the conceptualisation of positive liberties
and obligations that, from the perspective of social justice, would render both individuals and public
authorities responsible for the degree to which reproductive rights (particularly the right to access
MAR and surrogacy) can be effectively claimed.

When the issue concerns the availability of resources and facilitative measures for access to assist-
ed reproductive technologies, questions arise regarding the social and state responsibilities involved
in selecting and supporting certain reproductive choices rather than others. Practically viable concep-
tions of a positive social right to reproductive choice, which would entail an obligation on govern-
ments to ensure its accessibility, have so far received very limited attention.

Only in recent years has the bioethical and legal discourse on reproductive justice engaged more
systematically with the tension between liberty rights and social rights in constitutional rule-of-law
systems. This shift reflects the collaborative nature of non-sexual reproduction, which requires both an
appropriate balancing of the rights and interests of the subjects involved in the reproductive project
and a clearer definition and delimitation of the duties of public authorities. In this framework, the
constitutional state is called upon to balance competing rights and interests in order to satisfy them in
a fair and proportionate manner, while defining the scope of both social rights and social duties!®. In
the early stages of the development and diffusion of assisted reproductive technologies, the bioethical
debate tended to privilege the protection of the reproductive project from a negative perspective,
namely that of non-interference with procreative autonomy, while neglecting the other dimension,
that is, the entitlements associated with the (positive) social right to procreative autonomy, whose
substantive formulation implies that the rule-of-law state provides services aimed at enabling indi-
viduals to pursue their interest in attempting to have a child. John Robertson and John Harris, who
represent two predominant positions in contemporary liberal bioethical literature, only partially
acknowledge the collaborative nature of reproduction, and consequently the entitlements associated

15 See D. Accoe, G. Pennings, Navigating Conflicts of Reproductive Rights: Unbundling Parenthood and Balancing Competing Inter-
ests, in Bioethics, n. 2024, 38, pp. 425-430; S. Pozzolo, Gestazione per altri (ed altre). Spunti per un dibattito in (una) prospettiva
femminista, in Rivista di biodiritto, n. 2016, 2, pp. 93 ss.
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with the right to reproductive self-determination!®. From this perspective, reproduction continues to
be conceived primarily as an individual interest. Accordingly, it is individuals who must decide
whether or not to resort to such technologies, rather than society or the state determining the extent to
which they should be made available. Similarly, Ryan Tonkens argues that facilitating access to MAR
constitutes a due step, whereas obstructing such access amounts to a form of “differential treatment”,
that is, discrimination against individuals who are unable to have children without resorting to repro-
ductive technologies or surrogacy.

As previously noted, the two main moral grounds supporting this form of reproductive freedom
are the centrality of reproduction in the development of personal life projects and its impact on indi-
viduals” quality of life. These moral grounds are not only acceptable but arguably essential for a fully
realized human life, and it is therefore plausible to assume that they contribute to individual well-
being. Accordingly, reproductive rights, understood as positive social rights, would find their moral
justification in the central role of reproductive choice for individual flourishing and self-
determination.

This has important implications at the normative level in terms of enforceability, since from this
perspective reproductive freedom emerges as an interrelation among the different dimensions of
rights — civil, political, and social — thus making necessary the interconnection between negative and
positive liberty that underpins every fundamental right enshrined in the Constitution!”. The same ap-
plies to reproductive rights. However, in this way, reproductive rights also come to absorb all the crit-
ical issues related to the enforceability of social rights: they are dynamic rights, destined to evolve
from moral values and ideals into legal concepts, and are shaped by the historical and political context
from which they originate and acquire their substantive form. Moreover, their content and recognition
are further conditioned by the gradual manner in which political will has translated them into positive
law, and they continue to confront the still-persistent view that law is incompatible with certain enti-
tlement rights, that is, rights that require state action in order to be fulfilled.

The guarantees associated with these rights, understood as expectations of receiving a benefit or
service, are those referred to by Luigi Ferrajoli, namely the various instruments through which rights
are made effective. Accordingly, it is necessary to distinguish between the object of a right and the
forms through which it may be realized, since a right can be fulfilled in different ways'. On this
point, Ferrajoli argues that in certain cases, rights do exist but remain merely normative expectations

until a legal framework is established that allows them to be effectively enforced?.

16 See J. Harris, S. Holm (ed.), The Future of Human Reproduction: Ethics, Choice, and Regulation, Oxford University Press, 1998;
J. Robertson, Children of Choice: Freedom and the New Reproductive Technologies, Princeton University Press, 1994; C. Mills, Re-

productive Autonomy as Self-Making: Procreative Liberty and the Practice of Ethical Subjectivity, in The Journal of Medicine and Phi-
losophy: A Forum for Bioethics and Philosophy of Medicine, n. 2013, 38, 6, pp. 639-656.

17 M. Dimova-Cookson, Rethinking Positive and Negative Liberty, London, Routledge, 2020; K. Dowding, M. van Hees, Counter-

factual Success and Negative Freedom, in Economics and Philosophy, n. 2007, 23, pp. 141-162; G. Dworkin, The Theory and Prac-

tice of Autonomy, Cambridge, Cambridge University Press, 1988; R. Dworkin, Taking Rights Seriously, London, Duckworth,

1977.

18 L. Ferrajoli, Diritti fondamentali. Un dibattito teorico, Roma-Bari, Laterza, 2008, p. 11.

19 M. Hedahl, The Significance of a Duty’s Direction: Claiming Priority Rather than Prioritizing Claims, in Journal of Ethics and So-
cial Philosophy, n. 2017, 7, 3, pp. 1-29; S. Holmes, C.R. Sunstein, The Cost of Rights: Why Liberty Depends on Taxes, New York,
1999; S. Zullo, La dimensione normativa dei diritti sociali, Torino, Giappichelli, 2013, pp. 73-75.
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4. Negative and Positive Rights and Duties

In light of this normative framework, public commitment to regulating non-sexual reproduction, un-
derstood as a collaborative project involving third parties, is highly problematic. A first problematic
aspect concerns precisely the interconnection between positive entitlements (i.e. receiving certain
forms of services, including some degree of justiciability) and negative entitlements (i.e. non-
interference). Assuming the moral foundations outlined above, and proceeding on the basis of the
constitutionally enshrined principles of freedom, (reproductive) autonomy and equality, with particu-
lar reference to art. 8 of the European Convention for the Protection of Human Rights and Fundamen-
tal Freedoms (ECHR)2, the positive social right to reproduction is more demanding than the protec-
tion of its merely negative dimension, since, as noted above, it imposes obligations on third parties
aimed at facilitating decision-making processes in the reproductive sphere. It therefore requires gov-
ernments to provide financial support, ensure a broader geographical distribution of clinical facilities,
promote greater access to information on reproductive services, and foster greater inclusion where re-
productive choices are restricted on the basis of differences in sex and gender?!. Moreover, this right is
also subject to the thesis of the correlativity between rights and duties, which posits a relationship be-
tween (different types of) rights and (different types of) duties, in the most straightforward sense that
rights cannot exist without corresponding duties (of some kind). A right with no (at least determina-
ble) corresponding duty would be akin to a promise that cannot be fulfilled. In this sense, a conflict
between rights is always a conflict between the corresponding duties. That is, rights come into conflict
when the duties correlated with them cannot be fulfilled simultaneously?2. More precisely, the duty
correlated with a right shares its very content: «duty and right share a content that is fulfilled through

1. Everyone has the right to respect for their private and family life, their home, and their correspondence.” The notion of
“private life” developed by the Strasbourg Court’s case law is broad and not susceptible to an exhaustive definition. It en-
compasses the physical and moral integrity of the person and may therefore include numerous aspects of an individual’s
identity. The European Court of Human Rights has also developed a broader concept of “family life” than the traditional
one, granting contracting States a margin to differentiate the various forms of protection according to different family
models. Accordingly, filiation through medically assisted reproduction techniques has been included within the concept of
“family life”. Similarly, the fundamental right to live freely in a same-sex relationship falls within the scope of the right to
respect for both “private life” and “family life”. However, the Italian Constitutional Court, when upholding the issues
mentioned above — relating to the automatic dissolution of marriage following the legal recognition of gender reassign-
ment of one spouse, access to heterologous fertilisation, and the irreversibility of the anonymity of the biological mother
who has declared at birth that she does not wish to be identified — has preferred to base its decisions on violations of con-
stitutional provisions of more immediate relevance (such as artt. 2, 3, 29, 31, and 32 of the Italian Constitution). This reflects
the difficulty of incorporating into the Italian legal system the so-called “interposed parameter” of art. 8 ECHR, despite its
broader scope and interpretative development in the Convention case law. These matters are, in fact, controversial and eth-
ically sensitive, and, given the “absence of a general and well-established consensus among national States”, there exists a
“margin of appreciation for individual contracting States”, aimed at ensuring a fair balance between competing interests.
Indeed, the Convention cannot oblige contracting States to adopt specific regulatory solutions in areas where no common
approach exists among national legal systems. Given the sensitivity and ethical and social significance of these issues, the
boundaries of the “margin of appreciation” cannot be clearly defined in advance. For this reason, the Italian Constitutional
Court has chosen to ground its decisions (judgments no. 170/2014, no. 162/2014 and no. 278/2013) on violations of domestic

constitutional provisions of more immediate relevance, rather than on the breach of the invoked international obligation.

An example is provided by the opposition to surrogacy in our country, which is continuous with broader campaigns

against so-called “gender ideology” and transgender rights (see G. Zuffa, ivi., p. 23).
See J. Waldron, Rights in Conflict, in Ethics, n. 1989, 99, pp. 503-519, spec. p. 506.
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the performance of the duty»?3. Charles Beitz’s claim that in actual practice, positive rights possess a
prescriptive force that prompts agents to act implies that individuals have “direct” reasons to contrib-
ute to the fulfillment of positive rights of others, even if they are unable to assist all those in need.
Beitz nevertheless maintains that the duties corresponding to positive rights are “likely to be burden-
some”. Since the normative concern is grounded in the idea that individuals are burdened by positive
rights, this concern is mitigated once it is acknowledged that states are to assume these responsibilities
and the associated costs.

In this direction, Jeremy Waldron argues that rights generate “waves of duties”, meaning that
each right corresponds to multiple (and different) duties, borne by different subjects, or that the con-
tent of the duty may vary depending on the circumstances. In addition to being correlated with a du-
ty, rights may also entail further duties that are not strictly correlative. For example, according to
some theories, rights imply not only the duty to perform the action they require, but also the duty to
protect — or perhaps to enforce — the right itself?4. Assuming, therefore, that a correlative duty is the
duty to respect the right in question, although not all agree that rights generate or imply duties of pro-
tection or enforcement, it can nonetheless be maintained that rights have corresponding duties that
must be fulfilled in order for the right to be respected?. Rights and their corresponding duties may be
either positive or negative, that is, they may consist in duties to perform a certain action or to refrain
from performing it. However, it is not straightforward to determine whether a right is positive or neg-
ative, as this requires clarifying the corresponding duty, as discussed below?6. A right to life may be
understood as a claim that others refrain from killing, but it may also be understood as a claim that
others provide what is necessary for one’s survival. Similarly, a right to food may be interpreted either
as the right not to be deprived of food or as the right to be provided with it. Adina Preda explicitly
states that obligations can also be positive or negative: in the former case, they consist in «performing
a certain action» and in the latter in «refraining from performing it»?’. An individual’s right to food,
for example, imposes on others both a negative duty to refrain from interfering with their access to
food and a positive duty to assist them in obtaining it. Although these clearly represent different in-
terpretations of the same specific right, Preda maintains that we typically locate both duties within the
same right. She also highlights a point that is particularly significant for the purposes of this inquiry:
that positive rights, insofar as they are recognised as part of the broader set of rights, do not necessari-
ly conflict with negative rights of non-interference. Rather, an interconnection is established between
the two types of duties. Positive rights impose duties on the holders of negative rights, and as a con-
sequence their rights become more limited than they would otherwise be. For example, a positive
right to subsistence does not conflict with a negative right to non-interference, although the former
places limits on the latter?8. If both negative and positive rights are valid rights, the positive right will
be correlated with a duty also borne by the holder of the negative right. While limiting certain rights
in favour of others may be open to debate, it remains consistent with the idea of “taking rights seri-
ously”.

At the level of (reproductive) rights and duties, the issue necessarily entails a structural intersec-

23 Some theorists may adopt a conception of rights that appears to contradict the thesis of correlativity. In a Razian theory of

rights, for example, rights are understood as “grounds of duties” rather than as correlative positions. G. Sreenivasan, Du-
ties and Their Direction, in Ethics, n. 2010, 120, 3, pp. 465-494, spec. p. 465.

24 See H. Shue, Basic Rights, Princeton University Press, 2nd ed., 1996.

25 See F. Kamm, Conflicts of Rights. Typology, Methodology, and Nonconsequentialism, in Legal Theory, n. 2001, 7, 3, pp. 239-255.

26 See C. Fabre, Social Rights Under the Constitution: Government and the Decent Life, New York, Oxford University Press, 2000.
27 A. Preda, Are There Any Conflicts of Rights?, in Ethical Theory and Moral Practice, n. 2015, 18, 4, pp. 677-690.

28 Ibidem.

GenlIUS

ISSN 2384-9495 Rivista scientifica di Fascia A rilevante ai fini dell’Abilitazione Scientifica Nazionale 10



41

Regulating Without Prohibiting Emma Capulli, Silvia Zullo

tion between negative and positive entitlements?’, the latter understood as obligations of the state to
establish the conditions under which the right to self-determination — together with the right to health
— can be exercised in order to meet reproductive needs. Clearly, the entitlements associated with the
enforceability of a “right” to reproduction through third parties should be carefully balanced against
the obligations imposed by negative rights, which require non-interference with the autonomy of po-
tential providers of such services and resources, such as donors of biological material or gestational
carriers, as in the case of surrogacy.

Analogies can be drawn with blood and organ donation. From a moral standpoint, one might ar-
gue that given their life-saving function these resources are even more urgent than the fulfilment of
the legitimate desire to procreate, which justifies encouraging individuals to donate blood. However,
requiring individuals to provide such resources at any cost would violate the negative right to self-
determination and would be morally and legally unacceptable, regardless of the collective benefits as-
sociated with blood donation.

The same issue arises in the context of parenthood without procreation: a shortage of children eli-
gible for adoption does not in any way justify removing them from third parties in order to satisfy the
strong desire for parenthood of individuals who are otherwise unable to have children. The assump-
tion that the protection of equal opportunities should not entail the violation of others” negative rights
— even when it concerns equal opportunities in reproduction — is therefore fairly straightforward.
However, the same cannot be said of the attempt to identify legally acceptable forms of positive enti-
tlements in support of the protection of procreative opportunities. The issue addressed here thus con-
cerns the possibility of reconciling negative and positive duties correlated with reproductive rights,
particularly where the non-sexual reproductive project involves third parties.

Reproductive Justice in the Rule-of-Law Welfare State

Theorists of rights differ on whether rights entail not only negative duties but also positive duties on
others to protect and assist the right-holder when their rights are at risk of violation or nonfulfillment.
Such theorists may acknowledge that rights would be better protected if positive measures of as-
sistance and protection were in place, yet they deny that rights themselves entail such measures, or in
other words, that individuals are morally obligated to undertake them. What is needed, therefore, is a
moral justification for the claim that positive duties toward rights-holders are required as such. This
involves examining the moral grounds typically invoked to justify rights and negative duties to de-
termine whether those same grounds can also support positive duties toward rights-holders, as the In-
terest Theory of Rights suggests3?. According to this account, all individuals possess certain funda-
mental interests that are sufficiently important to their well-being to ground rights and impose nega-
tive duties on others not to violate them. Rights thus serve to protect such interests. This interest-

29 See L. Ferrajoli, Los fundamentos de los derechos fundamentales, Madrid, Trotta, 2001; F. Atria, C. Salgado, Social Rights, in Re-
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search Handbook on Critical Legal Theory, E.A. Christodoulidis, R. Dukes, M. Goldoni (ed.), Cheltenham-Northampton, Ed-
ward Elgar Publishing, 2019, pp. 363-378.

A.KM. Andersson, Choices, Interests, and Potentiality: What Distinguishes Bearers of Rights?, in The Journal of Value Inquiry, n.
2013, 47, 3, pp. 175-190; J. Pallikkathayil, Revisiting the Interest Theory of Rights: Discussion of The Morality of Freedom, in Jeru-
salem Review of Legal Studies, n. 2016, 14, 1, pp. 147-157; J. Penner, Legal Powers and the Will and Interest Theories of Rights, in
New Essays on the Nature of Rights, M. McBride (ed.), Oxford-Portland, Hart Publishing, 2017, pp. 99-126; J.W. Nickel, Can a
Right to Health Care Be Justified by Linkage Arguments?, in Theoretical Medicine and Bioethics, n. 2016, 37, 4, pp. 293-306.
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based justification also directly supports positive duties to protect and assist rights-holders against vi-
olations, since these duties likewise serve to safeguard and promote the fundamental interests on
which the rights are based. Interest theorists thus already broadly acknowledge that such duties are
entailed by their theoretical framework.

These positive duties are required as duties by virtue of the same reasons for which negative du-
ties are required, namely, the inviolable moral status of persons. Accordingly, just as rights and nega-
tive duties are grounded in this status, so too are the positive duties to protect and assist rights-
holders against violations rooted in their inviolable moral status. This leads to a second interpretation:
such positive duties in turn reflect and express a high moral status of inviolability3!. Consistent with
this approach, positive duties toward rights-holders fall primarily on states, while individuals may
fulfil their duties by contributing to and supporting state institutions in carrying out this task. Such
contribution may occur chiefly through compliance with the law and through the financing (via taxa-
tion) of state institutions and public infrastructure (such as the criminal justice system, enforcement
authorities and support programmes aimed at protecting and assisting rights-holders against viola-
tions) as well as through support for political and advocacy groups committed to the protection of
rights.

As already noted and given that a right almost always presents itself as a bundle of subjective
positions arranged in a complex, “molecular” structure, potentially varying according to the relevant
circumstances, it is rather unlikely that a right is exclusively positive or exclusively negative. Rather,
every right will encompass both negative and positive duties. However, unlike the former, the latter
do not render the right immediately enforceable, insofar as the possibility of exercising them depends
on how the obligated party (public authorities) chooses to specify the content of the obligation, and
consequently of the right itself. At the level of positive duties, the social right to reproduction imposes
obligations on third parties in order to ensure that all members of a given society enjoy the effective
freedom to reproduce, as declared and enshrined as a liberty right.

At the outset, it imposes on members of the community certain minimum requirements, such as
contributing (through taxation) to the support of this right for other citizens. Although this is largely
contested from neoliberal perspectives, measures of this kind are generally expected and accepted in
liberal democratic societies, where governments are entrusted with the responsibility of providing
goods and services that enhance citizens” well-being.

In this vein, MAR - and even more so surrogacy — require interventions to ensure that reproduc-
tive choice, which contributes to health understood as psychophysical well-being and to bodily integ-
rity, is effectively exercisable. Ronald Dworkin observes that «since a woman’s right to procreative au-
tonomy is fundamental, we must regard a restriction as undue if it makes the exercise of that right
practically impossible for some women [...] but also a restriction that [...] makes it sufficiently more
costly or difficult so as to discourage some women [...] imposes an ‘undue burden’ if, taken as a
whole, it appears designed to produce precisely that effect»32. Such potential burdens include high
costs, limited clinic distribution, and long waiting lists, factors that unduly restrict procreative auton-
omy33. Public intervention is justified regardless of the origin of the obstacles individuals encounter in
exercising the right, whether they arise from the natural lottery (which results in reduced fertility), so-

31 G. Sreenivasan, Public Goods, Individual Rights and Third-Party Benefits, in New Essays on the Nature of Rights, M. McBride
(ed.), ivi., pp. 127-148.

32 See R. Dworkin, Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual Freedom, New York, Knopf Double-
day Publishing Group, 1993, p. 199.

33 On this point, one should consider not only the availability of gamete donors and gestational carriers, but also the political

choices at stake, for which Italian Law n. 40/2004 represents a controversial framework.
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cial constructs, or prior cultural and political choices.

From the perspective of the ethics of positive rights, conceptions supporting positive liberty more
generally are subject to well-known criticisms related to their tendency to justify governmental inter-
ference in the lives of citizens, namely in deciding which rights to “prioritize”, and consequently
which positive duties to fulfill. In contexts characterized by limited resources, governments are re-
quired to set priorities among different forms of implementation of positive rights, and thus excessive
state intervention may also manifest itself in the state’s ethical imposition of standards and require-
ments concerning reproductive choices, with the risk of a slippery slope toward increasingly intrusive
interference with procreative autonomy.

Against the background of these concerns and setting aside the broader ethical question of posi-
tive liberty in relation to individual reproductive decision-making, our focus is on the state’s assump-
tion of responsibility for the reproductive project, and at the same time on its role in respecting indi-
vidual procreative autonomy. In this regard, it should also be clarified that establishing minimum
standards for the enforceability of positive social rights in the field of reproductive freedom does not
merely coincide with the provision of subsidies or economic facilitation measures, since these alone do
not in themselves ensure the freedom to make and realise reproductive choices. Different individuals
require different forms of support and resources, both in quantitative and qualitative terms, in order
to ensure the effective functioning of reproductive choice. Ingrid Robeyns has explicitly raised this is-
sue and has proposed drawing on Martha Nussbaum’s capability approach in the design of public
policies34. According to Robeyns, the capability approach provides a useful normative framework for
assessing individual rights in terms of effective freedoms and opportunities to pursue functions
deemed valuable. From this perspective, emphasis is placed on the idea of a “social choice procedure”
aimed at determining the relative importance of different capabilities. She acknowledges that a struc-
tural difficulty of this approach is the inherently competitive nature of public funding for healthcare
systems, which makes trade-offs among competing priorities unavoidable.

Considerations of costs can constrain the existence and content of a duty, because they affect
what is reasonable to require from a duty-holder. With respect to this question, it is hard to find a de-
terminate threshold after which costs are “too high”. The proposals for identifying this threshold vary
hugely: Peter Singer, for instance, takes it to be the point at which one would have to sacrifice some-
thing of significant moral importance3>. We do not argue for any specific threshold, but we assume
that one exists. Without undertaking an empirical analysis of the criteria for weighing individual ca-
pabilities in this context, it is nevertheless plausible to argue that reproductive choices occupy a posi-
tion of normative significance insofar as they are closely connected to fundamental dimensions of self-
determination and human flourishing. For this reason, they may justifiably be considered a priority as
relative to other capabilities, including those relevant within the healthcare domain, or well as other
categories included in Nussbaum’s lists, such as education3°.

Objections based on the intensity of the support required cannot be dismissed, nor can they be
taken as refutations of the moral right as such, and therefore of the positive social right.

Under conditions of structural scarcity of resources, the impossibility of guaranteeing the effec-
tive exercise of reproductive choice in all its forms and for all individuals does not invalidate the un-
derlying normative claim but rather requires its contextual modulation in light of considerations of
feasibility and distributive justice. Indeed, this concern pertains to the content of positive duties, ra-

34 1.Robeyns, Capabilitarianism, in Journal of Human Development and Capabilities, n. 2016, 17, 3, pp. 397-414.

35 See P. Singer, Practical Ethics, New York, Cambridge University Press, 1993.

36 See M.C. Nussbaum, Creating Capabilities. The Human Development Approach, Cambridge (MA), Harvard University Press,

2011.
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ther than to their existence.

This suggests that the reasonable cost condition limits not only the scope of application, but also
the content of positive duties. We may therefore assert, for example, that there exists a duty to con-
tribute a reasonable proportion of one’s income to the public funding of MAR through the healthcare
system. However, it would not be reasonable to claim that the entitlements arising from the right to
reproductive choice should be understood in absolute terms; rather, they must be conceived in rela-
tional terms and proportionate to concrete institutional capacities. For instance, if a state is unable to
guarantee a high number of in vitro fertilization cycles to individuals with low fertility, this does not
amount to a denial of the right, but rather to a reasonable determination of its limits of application.

Such limits are grounded in established principles of healthcare resource allocation, and in par-
ticular in the need to balance attention to the most urgent needs with considerations of cost-
effectiveness, especially when satisfying those needs risks compromising access to services for other
individuals. Given that such assessments are closely tied to the costs of specific assisted reproductive
technologies, they cannot be settled in the abstract but must be determined within particular institu-
tional and decision-making frameworks.

For this position to be normatively defensible, the role of the rule of law cannot be understood as
that of an external bystander to non-sexual reproductive projects. Instead, where these projects in-
volve assisted practices and third parties, the state must assume an active role, serving as a guarantor
of an appropriate balance between negative and positive rights and duties.

This collaborative role entails a reconfiguration of the relationship between the state and non-
sexual reproductive projects, resulting in an expansion of public responsibilities and a departure from
traditional liberal neutrality. The aim is to move beyond a conception of liberalism centred exclusively
on the individual project, and instead to recover the significance of relations of dependence and social
interdependence as constitutive elements of autonomy itself, including reproductive autonomy. In
this light, reproductive rights cannot be understood as isolated prerogatives of the individual, but
must be recognized and articulated within a complex web of social, institutional, and power relations.

This approach finds a particularly effective formulation in Jennifer Nedelsky’s concept of «nested
relationships»%’. Through this notion, Nedelsky shows how practices such as surrogacy do not pri-
marily raise the issue of strengthening protections of negative liberty rights, but rather that of justify-
ing them through forms of regulation capable of mediating the power asymmetries that permeate pri-
vate agreements concerning reproductive projects. In other words, the central issue is balancing nega-
tive and positive duties while respecting the rights and interests involved. Nedelsky’s relational ap-
proach to legal analysis does not focus on rights considered in isolation, which in themselves do not
guarantee autonomy, but rather on the structuring of nested relationships that make autonomy possi-
ble in a relational sense38.

A more systematic examination of this perspective will be developed in the following section,
specifically devoted to the regulation of surrogacy.

37 See]. Nedelsky, Law’s Relations: A Relational Theory of Self, Autonomy, and Law, New York, Oxford University Press, 2011.

38  Attention should also be given to the theory of Hanoch Dagan and Avihay Dorfman, who offer a coherent and compelling
reinterpretation of private law. Their account is distinctive in rearticulating how private law can both embody and give ef-
fect to liberal principles. Central to their framework is a commitment to securing the material conditions necessary for self-
determination. Acknowledging that enabling reciprocal self-determination may risk becoming oppressive, they according-
ly constrain the demands of relational justice by requiring individuals to support only others” fundamental projects. How-
ever, insofar as private law functions as an institutional apparatus of the state, privileging certain types of projects over
others — or presuming that some are more valuable or deserving of protection — is, at its core, illiberal. See H. Dagan, A.
Dorfman, Relational Justice. A Theory of Private Law, Oxford, Oxford University Press, 2024.
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5. Surrogacy

In light of the reflections developed in the previous paragraphs, this section examines how rights and
duties are articulated in the context of surrogacy. The focus is on clarifying how the reproductive
rights of intended parents relate to third parties participation and on identifying the role assumed by
the state in regulating (or denying) the conditions of such involvement in light of constitutional prin-
ciples.

As previously established, the goal of this reflection is not to address the topic of surrogacy in or-
der to sustain its legitimacy nor the merit of the practice per se. Rather, surrogacy is taken as a para-
digmatic case of the transformations introduced by reproductive technologies, as it renders particular-
ly visible both the cooperative nature of non-sexual reproduction and the tension between individual
liberty, substantive equality and public responsibility. The aim is to contribute to a conceptual account
of reproductive rights in a way that does not limit itself to a mere negative defence of non-
interference, but rather recognises the intricate relations that allow the possibility of the reproductive
project and require a balancing of rights and duties, firmly anchored to the constitutional principles of
dignity, substantial equality and solidarity.

5.1. Intended Parents and Reproductive Freedom

In light of the theoretical premises developed in the paragraphs above, it is necessary to examine the
role of the state with respect to the intended parents in the practice of surrogacy. The issue becomes
particularly complex due to the molecular nature of reproductive rights and their correlativity with a
multitude of duties, both negative and positive, incumbent upon different subjects. In such frame-
work, the evolution of reproductive technologies and the changing perspectives in terms of access to
reproduction that these have introduced, did not generate an extension to reproductive autonomy as
positive social right. Consequently, the subjective juridical position of those who access the practice
and reproductive technologies in general remain ambiguous.

Within the constitutional and conventional framework, reproductive freedom for the intended
parents to gain access to surrogacy is configured first as a negative freedom: freedom to decide
whether or not to become parents, to determine the number of children and the intervals between
births, to choose one’s partner, to decide whether or not to access available reproductive technologies,
therefore directing one’s own life project without arbitrary interference by the state3.

The right of reproductive freedom can be traced back to artt. 2, 29, 30, and 31 of the Constitution,
and art. 8 of ECHR, which determine the right to build a family and guarantee a constitutional safe-
guard to filiation even outside of marriage. These rights cannot be fully satisfied without the prior
right to choose whether or not to have a child.

From this perspective, recourse to reproductive technologies — and therefore to surrogacy — falls
within the scope of personal choices, protected under the right of respect for one’s private and family
life and one’s self-determination. However, as already noted with regard to the correlativity between

39 C.Lalli, Liberta procreativa, Napoli, Liguori, 2004, p. 67.

40 P. Tagulli, Diritti riproduttivi e fecondazione artificiale. Studio di sociologia dei diritti umani, Milano, FrancoAngeli, 2022.; G. Fer-
rando, Quale disciplina per la procreazione artificiale?, in Il diritto di famiglia e delle persone, n. 1987, 2, pp. 1143 ss.; A. Martini,
Profili giuridici della fecondazione medicalmente assistita, Napoli, Editoriale scientifica, 2006, p. 21; S. Rodota, Repertorio di fine

secolo, Roma-Bari, Laterza, 1992, p. 215.
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rights and duties, a formal guarantee of non-interference is insufficient: the actual exercise of repro-
ductive freedom depends upon the concrete possibility of accessing information, services and re-
sources.

This brings the welfare state directly into play along with the principle of substantive equality in-
sofar as institutions contribute to removing — or, on the contrary, to enforcing — obstacles that render
access to reproductive choices conditional and unequal. From the standpoint recalled above, autono-
my cannot be understood as a mere individual capacity, realized in separation from others and from
context. Indeed, it is embodied, established, and sustained by networks of care, material resources,
and institutional support instruments. In this perspective, vulnerability becomes relevant not only in
its ontological dimension, intended as universal need for care, linked to bodily fragility and needs, but
above all in its material dimension, therefore in terms of a different exposure to obstacles, stigma and
forms of exclusions, due to the fact that not all subjects benefit equally from social and institutional
systems of protection and recognition4!.

The conditions of material vulnerability determine the actual degree of freedom in different ways.
For instance, a person with a migrant background, a same-sex partner or a medium to low income,
might renounce the desire to have children because of stratified*? and intersectional vulnerabilities
that hinder the exercise of this negative freedom.

In these cases, access to reproduction and parenthood is confronted with many obstacles, such as
the high costs of reproductive technologies abroad, since Italy does not allow access to these practices
to same-sex couples or single individuals without a family support network, as well as due to the
stigma still attached to individuals with migrant background as well as parenthood by LGBTQIA+
individuals.

Choices in the reproductive field depend upon a multitude of factors, including available finan-
cial resources, access to adequate information, legal structures and the way parenting is constructed
on a cultural level.

In this perspective, part of the scholarship has highlighted how, from art. 3, second paragraph,
and art. 31 of the Constitution, read together with numerous special laws regulating the matter, a pos-
itive duty emerges from the role of the state: the duty to «actively intervene with actions and/or spe-
cific provisions — information, education, economic support, social and health assistance, etc. — to
safeguard maternity and citizen’s reproductive health, evidently considered decisive situations for the
development of the human person»#3. Therefore, if the core of reproductive freedom can be attributed
to a claim of non-interference, it also contains performative aspects, and interacts with those forms of
reproduction and parenthood that the legal system supports and legitimises, or conversely marginal-
ises.

What follows is that reproductive freedom of the intended parents, including with respect to sur-
rogacy, cannot be solely considered as the exercise of an individual liberty to be protected against the
state. On the contrary, the (social) constitutional state plays an important role with regard to the effec-
tiveness of the right, which requires attention to public duties aimed at removing obstacles and reduc-

41 D. Morondo Taramundi, Un nuovo paradigma per I'equaglianza? La vulnerabilita tra condizione umana e mancanza di protezione,
in Vulnerabilita: etica, politica, diritto, M.G. Bernardini, B. Casalini, O. Giolo, L. Re (ed.), Roma, IF Press, 2018; F. Luna, Vulne-
rabilidad: la metdfora de las capas, in Jurisprudencia Argentina, n. 2008, 1V, 1, pp. 1-13; A. Polychroniou, Towards a Radical Femi-
nist Resignification of Vulnerability: A Critical Juxtaposition of Judith Butler’s Post-Structuralist Philosophy and Martha Fineman’s
Legal Theory, in Redescriptions: Political Thought, Conceptual History and Feminist Theory, n. 2022, 25, 2, pp. 113-136.

42 F.Luna, ivi., pp. 1-13.

43 G. Baldini, L'accesso alle tecniche di PMA: liberta o diritto?, in Tecnologie riproduttive e tutela della persona. Verso un comune dirit-

to europeo per la bioetica, G. Baldini, M. Soldano (ed.), Firenze, Firenze University Press, 2007, p. 13.
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ing inequalities.

Access to Surrogacy (and MAR) and the Social Right to Health

As argued in the previous sections, reproductive projects involving access to MAR, especially when
third parties are involved, tend to increase the role of the state in terms of obligations. In the field of
reproductive technologies the question is not simply whether or not such choices should be legally al-
lowed, but also whether or not — and to what extent — the state is responsible for actively sustaining
them, particularly through the public healthcare system. From this perspective the issue arises as to
when - and based on which criteria — the legal position of the intended parents in surrogacy can be
framed within the social right to health (art. 32 of the Constitution), in connection with reproductive
self-determination as personal development (art. 2 of the Constitution) and in light of substantive
equality (art. 3, co. 2, of the Constitution) and the constitutional protection of family and parenthood
(art. 31 of the Constitution). In this context, the performative aspect becomes the core content of the
right itself, and the state’s role becomes decisive in determining its content and the corresponding ob-
ligations.

In legislatures across Europe the content of the right to access reproductive technologies has been
articulated in different ways, thus defining both the performative obligations of the state and the con-
crete meaning of substantive equality in different ways.

In broad terms, two principal regulatory models can be identified with respect to access to MAR.
The first model treats MAR as a remedy to pathological infertility, understood as a clinical condition
that prevents two individuals of the opposite sex from reproducing through sexual intercourse; the
second model, by contrast, considers MAR as access to reproduction in cases where it is otherwise
impeded, not only for pathological infertility but also in cases where an opposite sex partner is not
present (single individuals or same-sex couples)**. Italy can be associated with the first model, which
links access to MAR to the presence of pathological infertility. However, an approach that legitimises
access to MAR solely on the bases of pathological infertility, defined as the result of unsuccessful un-
protected heterosexual intercourse, appears increasingly difficult to sustain when considering repro-
ductive practices that involve third parties, such as surrogacy or MAR with third parties gametes®. In
the cases of donor gametes or surrogacy, part of the reproductive process is entrusted to individuals
who will not assume a parental role: the intervention thus takes the form of a social practice mediated
by medical procedures, rather than that of a therapeutic intervention directed at the human body*°.

A detailed examination of this regulatory framework does not fall within the scope of this analy-
sis, but it is important to note that defining the content of the right in this way — by determining which

44 See S. Stefanelli, Procreazione medicalmente assistita e materniti surrogata, Milano, Giuffre Francis Lefebvre, 2021.

45 First, the very clinical definition of infertility — as a dysfunction of the reproductive system in the presence of unprotected
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sexual intercourse for a period of at least 12 months — is based on conventional parameters that reflect a heteronormative
and naturalistic model of reproduction. However, this model is inevitably called into question when the reproductive pro-
ject involves third parties, transforming reproduction into an intrinsically relational and social practice. Moreover, ART
techniques respond to a condition that — even when it originates from a dysfunction of the organism — largely takes the
form of psychological and existential suffering, deeply intertwined with the personal and cultural meanings attributed to

infertility and to parenthood.

T. Penna, Il dono di capacita riproduttiva: le ARTs con dono di gameti e la surrogacy negli ordinamenti francese e italiano, Torino,

Memorie del Dipartimento di Giurisprudenza dell’Universita di Torino, 2020.
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subjects are entitled to exercise it, namely heterosexual couples — raises concerns from the perspective
of substantial equality.

Allowing access to reproductive technologies only to certain groups, particularly different-sex
couples, is not justified by any clearly identifiable public interest in exclusion of others: there is no ev-
idence to justify any preconceived doubt about the parental capacities of same-sex couples nor are
there child-protection considerations that would require impeding access to parenthood to single in-
dividuals or LGBTQIA+ couples?’. To the contrary, such exclusions generate new forms of vulnerabil-
ities for the individuals who remain outside of the regulatory framework. A second regulatory model
considers MAR an instrument to access reproduction where there is a more general obstacle to repro-
duction, for both single individuals and those with a partner®8. Under this approach, access to MAR
may therefore be granted not only to infertile individuals in a strictly organic sense, but also to same-
sex couples and single individuals. In the literature this framework is often discussed as social infertil-
ity, despite the notion of infertility no longer being treated as a prerequisite. A particularly illustrative
example is provided by Spain. Art. 6 of Spanish Law n. 14/2006 allows access to MAR to all adult
women, without introducing any restriction with respect to sexual orientation or marital status®’.

While allowing broader reproductive freedom in terms of access to MAR, the Real Decreto
1030/2006 codifies restrictions regarding the circumstances in which these practices can be covered by
the Sistema Nacional de Salud®C. Since 2021, access to MAR on a free basis has been extended to in-
clude single women, lesbians and transgender individuals capable of gestation!. Nonetheless, certain
requirements must be met in order for public funding to apply. As a result, on the one hand freedom
to access MAR is recognised and not limited to pathological infertility; on the other the right to resort
to reproductive techniques does not automatically translate into a right to publicly funded treatments,
nor a general obligation of the state to finance the procedures.

It rather interlaces with healthcare political choices concerning the scope of services guaranteed
by the public healthcare system. This model offers a useful example for examining the relationship be-
tween self-determination, health and equality.

When applied to the context of surrogacy, this distinction offers clarification for the possible sce-

G. Giovannini, The French Law on Bioethics and Its Limitations: A Discriminatory Approach to the ‘Best Interests of the Child’ in
Medically Assisted Reproduction and Surrogacy in France, in International Journal of Law, Policy and the Family, n. 2022, 36, 1, pp.
1-22.

In the European context, some countries allow access to single women (Armenia, Belarus, Bulgaria, Cyprus, Croatia, Geor-
gia, Greece, Estonia, Kazakhstan, Latvia, Macedonia, Moldova, Montenegro, Russia, Serbia, Ukraine, Hungary), other
countries to same-sex female couples but not to single women (Austria, Switzerland), still others to both same-sex female
couples and single women (Denmark, Finland, France, Germany, Iceland, Norway, Portugal, Spain, Sweden), and some al-
so to same-sex male couples (Belgium, Malta, Romania, Netherlands, United Kingdom). M.C. Compans, H. Zagel, Medical-
ly Assisted Reproduction and Non-Normative Family Forms: Legislation and Public Opinion in Europe, in European Societies, n.
2025, 27, 1, pp- 171-203.

Since the reform of the Spanish Civil Code in 2005, marriage has the same requirements and effects for both same-sex and

different-sex couples. In cases where the woman is married, the spouse’s consent to the treatments is required.

Real Decreto 1030/2006, de 15 de septiembre, por el que se establece la cartera de servicios comunes del Sistema Nacional
de Salud y el procedimiento para su actualizacion, publicado en BOE nim. 222, de 16 de septiembre de 2006.

Orden SND/1215/2021, de 5 de noviembre, por la que se modifica el anexo IIT del Real Decreto 1030/2006, de 15 de
septiembre, por el que se establece la cartera de servicios comunes del Sistema Nacional de Salud y el procedimiento para
su actualizacién, y los anexos I y II del Real Decreto 1277/2003, de 10 de octubre, por el que se establecen las bases
generales sobre autorizaciéon de centros, servicios y establecimientos sanitarios, publicado en BOE num. 268, de 9 de

noviembre de 2021.
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narios. If access to surrogacy were linked exclusively to the first paradigm — pathological infertility —
the legitimacy of the practice would remain confined to couples able to provide documented diagno-
sis of clinical infertility. If, by contrast, surrogacy were aligned with the second paradigm — MAR as
instrument to enable access to reproduction — its foundation would be based on a broader understand-
ing of the right to health, extending access to different individuals (single individuals, same-sex cou-
ples) without necessarily transforming such access into an unconditional right to the treatment.

In this perspective, the connection to the right to health would rely on a broader understanding of
health as psycho-physical well-being and reproductive health. In particular, if the impossibility of
pursuing a reproductive project can significantly impact an individual’s well-being and quality of life,
then access to reproductive technologies and to surrogacy may justify forms of public intervention.

The analysis conducted so far suggests that, rather than speaking of a subjective right to have a
child, it may be more appropriate to refer to a right to conditions that do not arbitrarily impede access
to reproduction through MAR to those who, for pathological or social reasons, are unable to achieve it
without technological support or the cooperation of third parties.

From a relational standpoint, this implies a need to shift the focus away from the idea of an indi-
vidual entitlement and towards the identification of public obligations: reducing inequality in the ac-
cess to reproductive services, addressing discrimination towards single individuals, same-sex couples
and LGBTQIA+ individuals and through public policies aimed at promoting fertility education and
anti-stigma campaigns.

Within a reproductive justice framework, adopting rationality and vulnerability as normative cri-
teria allows, on the one hand, recognising the specific vulnerabilities of those who undertake these re-
productive pathways, the emotional burden of infertility, economic uncertainty, exposure to social
stigma, dependence on global reproductive circuits that are weakly regulated. On the other hand,
such vulnerabilities cannot be regarded as bases for absolute unconditional claims that would obscure
the equally significant vulnerability of gestational carriers and that of the children born through the
process.

The structurally cooperative character of non-sexual reproduction thus implies a reconfiguration
of the relationship between the state and the reproductive project as well as an extension of public re-
sponsibilities. However, these responsibilities must remain anchored to a simultaneous protection of
all the positions involved. In this sense the rights and freedom of intended parents can be legitimately
asserted only within an institutional framework that links them to responsibilities toward those rela-
tionships that allow the reproductive project and the protection of all subjectivities involved.

The Gestational Carrier and the Duty of Non-Interference

By reproductive third parties we refer to all those who contribute to the intended parents’ reproduc-
tive project without assuming a parental role: gamete donors, mitochondrial DNA donors and, in the
case considered here, the person who carries the pregnancy for others. Specifically, we refer to third
parties whose involvement is indispensable for a single person or a couple to have a child to whose
birth they have contributed genetically and/or through gestation.

Precisely because of its collaborative nature, surrogacy makes the correlativity between rights and
duties particularly evident. Even when the intended parents’ interest in parenthood finds grounding
in fundamental rights, the duties corresponding to those rights — duties of non-interference or positive
duties — cannot be configured in ways that nullify or limit the rights of others.

Whether access to surrogacy is understood as exercising a liberty right or that of a social health
right, it is agreed that the state cannot impose on anyone to carry a pregnancy for others, as this would
constitute a violation of the duty of non-interference in one’s body self-determination.
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In line with Preda’s argument, we are not faced with alternative duties (non-interference on the
one hand and performance duty on the other), but with constraints that delimit the content of perfor-
mance aspects. Public obligations supporting access to reproductive technologies (for example by al-
lowing, at least in some cases, access to surrogacy through the public health system or by adopting
measures aimed at reducing social barriers) cannot ever be transformed into a duty for specific indi-
viduals to make their bodies available as reproductive resources.

Earlier we referred to the example of blood and organ donation, noting that in such instances, de-
spite the high values of health and life at stake, demanding such resources from others would deny
the right to self-determination. It is important to note that in these cases the law protects self-
determination not only through non-interference by not only allowing a choice (to donate or not) but
also through a series of measures that ensure the choice genuinely reflects the donor’s free will®2.
Blood and organ donation takes place within a regulated framework?® that becomes increasingly
stringent as the intervention becomes more invasive in the body. These donations are not only subject
to prior assessment of legality and relevance by the legal order. The principle of non-remuneration ex-
isting in the field also serves the purpose of guaranteeing the revocability of the decision, in order to
prevent the donor’s free will being influenced by the prospect of remuneration — regarded in the liter-
ature as an act that undermines dignity and exacerbates social inequalities — and emphasises the soli-
daristic dimension of the act.

However, surrogacy differs profoundly from these acts. In addition to the greater physical bur-
den required on the body and the psychological implications linked to carrying a pregnancy for nine
months, the main difference concerns the nature of the relationship between the parties. While blood
and organ donations, as currently configured in the Italian legal system, are made to a recipient who
is undetermined at the time of donation, with surrogacy the transfer takes place between identified
parties: the embryo is usually formed with gametes using at least one of the intended parents, and the
parties — gestational carrier and intended parents — often know each other and establish a relationship
before the pregnancy begins. This element raises different questions on the role of the state: the issue
is not only to make possible and protect the transfer to anonymous recipients, but also to regulate and
mediate a relationship that incorporates vulnerabilities and asymmetries of power4.

From Non-Interference to Positive Duties of Protection

In the context of surrogacy, more so than in other transfers of organs or biological materials the state
does not only have a duty of not-interference in the decision whether or not to carry a pregnancy for
others. Its duty also involves acting as guarantor of the principles of substantive equality, solidarity
and dignity.

The reason lies in the specific characteristics of the practice. Unlike other forms of bodily dona-
tion, surrogacy involves a relationship between the parties, a lengthy and demanding process and a
structural risk of asymmetries (economic, social, legal and symbolic) which may affect the decision, its
freedom and the conditions under which it is made.

Conceptually, the choice made by the subject who decides to carry a pregnancy for others can be

52 E. Capulli, Gli atti di autodeterminazione del corpo in ambito biomedico. Sulla genesi e I'ambito di operativita del principio di gratuita,

in Rivista italiana di medicina legale, n. 2022, 1, pp. 17-27.

53 G.Di Rosa, Biodiritto. Itinerari di ricerca, Torino, Giappichelli, 2009, p. 127.

54 E. Capulli, Gestazione per altre. Oltre la dicotomia tra mercato e solidarieta, Firenze, Clinamen, 2025, pp. 180-197.
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understood as an expression of freedom to use one’s own body or parts of it to contribute to gestation
(and in some cases also genetically) and to the birth of a new individual without taking on a parental
responsibility.

For the purpose of this analysis, following Hall, reproduction has been defined as begetting and
bearing a child who is born®, differentiating it from rearing, which follows the reproductive outcome
but does not constitute part of the reproduction itself. From this perspective, one’s contribution with
one’s body to the birth of an individual constitutes a reproductive choice, and as such it shall fall with-
in the scope of reproductive liberties. Given the central role of reproduction in personal life, the choice
to bear a child must be protected through the right of self-determination, understood as reproductive
self-determination with respect to one’s reproductive capacities and one’s body.

Within this perspective, conceiving the autonomy of those who chose to carry a pregnancy for
others in relational terms means recognising such autonomy is determined by the historical, cultural,
personal and relational context in which it is made®. Therefore, it also recognises the power dynamics
and the vulnerabilities present within the practice. In particular, analysing the material vulnerabilities
of the gestating person requires an intersectional perspective with attention to the ways in which dif-
ferent forms of oppression — for instance gender, class, race or migratory status — interlace with and re-
inforce one another.

For the legal system, this implies that any regulation of surrogacy that fails to take material vul-
nerabilities as a starting point risks not only exposing gestating individuals to aggression and exploi-
tation, thereby violating the principles of equality and dignity, but also risks reinforcing the very sys-
tems that generate such vulnerabilities.

Recognising, in abstract terms, a right to self-determination and to making use of one’s body, to-
gether with a corresponding duty of non-interference, is therefore insufficient. Vulnerability activates
a duty of intervention from the state aimed at minimising power asymmetries and exposure to harm.

In practical terms this requires the legal system to underlay a set of substantive safeguards de-
signed to ensure that the gestating person’s right to self-determination can be effectively exercised:
adequate information and independent counselling services, preventive measures to address possible
coercion or pressure (including economic pressure), effective protection of fundamental rights, recog-
nition and protection of the reproductive labour and access to psychological support. These measures
represent limitations for the intended parents’ position, narrowing the scope of their liberties and the
claims that their rights might generate.

In sum, examining a practice such as surrogacy through a framework that treats relationality as a
normative value at the base of reproductive justice means recognising the concrete experience of the
individuals involved in the process, their independence and their role within relational dynamics®’.
This perspective also invites a reconsideration of the role of the social and constitutional state. Particu-
larly with regard to cooperative reproductive projects, the state’s role is not one of mere non-
interference but also of defining the connections between negative and positive dimensions of the
rights at stake, in a manner consistent with dignity, equality and substantive solidarity.

55  G.A.Hall, Reconceiving Reproduction, ivi., p. 122.

56 C. Botti, Prospettive femministe nel dibattito bioetico contemporaneo, in Donne, diritto, diritti. Prospettive del giusfemminismo, T.

Casadei (ed.), Torino, Giappichelli, 2015; C. Botti, Etiche relazionali, in Le storie dell’etica. Tradizioni e problemi, P. Donatelli
(ed.), Roma, Carocci, 2022, pp. 127-144.

57  See B. Casalini, Regolare la GPA: il dilemma del compenso, in F. Buongiorno, X. Chiaramonte, M. Galletti (ed), /vi., p. 90.
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Final Reflections: Relationships in an Evolving Landscape

The argumentative analysis conducted in this work has sought to reconstruct, from a philosophical
and juridical perspective, how the transformations made possible by assisted reproductive technolo-
gies have forced a reconsideration of reproductive rights and their requalification as rights of freedom
and social rights, linked to both negative and positive duties. Within the constitutional framework,
reproductive rights must be understood as rights in which freedom and social claims are inevitably in-
tertwined. The joint reference to self-determination and health, understood as psycho-physical well-
being, helps clarify why the reproductive choice cannot be reduced to a mere individual preference
shielded from public intervention, nor to an unconditional claim to the service. In this respect, the idea
that institutions should effectively provide the minimal conditions for the exercise of freedom can also
be read in continuity with the capability approach developed by Martha Nussbaum, which invites
evaluating justice not solely on formal terms, but based on people’s real opportunities to lead lives
that they have reason to value. Within this framework, surrogacy has been considered not in order to
assess its moral permissibility, but rather as a paradigmatic case in which tensions between individual
liberty, substantial equality and public responsibility emerge with particular clarity.

The approach adopted so far in surrogacy helps move beyond a perspective centred solely on
identifying new rights and duties. Practices such as surrogacy require attentive reflection not only on
the recognition of rights and freedoms, but also on how the law and the state structure the relation-
ships among the parties involved, in a reproductive landscape that has been deeply transformed by
biotechnologies, global markets and the pluralisation of parental projects, within which the heterosex-
ual nuclear family can no longer be regarded as the sole point of reference.

Therefore, now more than ever, the law must avoid rigidly formulated rules and instead favour
regulatory frameworks able to adapt to the variety of cases and experiences, without abandoning cri-
teria of constitutional conformity, while treating pluralism as a constitutive element of the democratic
order®8. In this perspective surrogacy represents a challenge for bio-law: regulation should not be
abandoned, but should instead aim to guarantee «the conditions of possibility of a common life» and
not «directly a predetermined project of common life»>?.

In this scenario we often witness a proliferation of claims articulated in the language of rights,
generated by the expansion of biotechnological possibilities. Such claims do not always translate into
a clear incorporation within the horizon of democratic constitutionalism, that is, into a stable ground-
ing in the principle of dignity, substantive equality and solidarity.

The liberal and individualistic rationality promoting a «private-law society»® risks eroding pre-
cisely the constitutional framework that should guide the public authority in balancing rights and en-
suring their effectiveness. In this scenario, the regulation of controversial practices such as surrogacy
risks being driven by a purely negative principle of non-interference with individual reproductive au-
tonomy, or by the proclamation of abstract positive rights, not properly supported by corresponding
duties and institutional guarantees.

The relational sense adopted here, one that considers interdependence and vulnerability to be
constituent characteristics of subjectivity and autonomy, may instead serve as an ally to constitutional-
ism. In this perspective, fundamental rights linked to self-determination and health that arise in the
context of surrogacy can be protected within and through the state not in abstract terms but in the

58  G. Pino, Il costituzionalismo dei diritti, Bologna, il Mulino, 2017, p. 48.

59 G. Zagrebelsky, Il diritto mite. Legge, diritti, giustizia, Milano, Einaudi, 1992, p. 11.

60 1. Re, Affrontare la crisi: il costituzionalismo democratico fra conservazione e creazione, in Etica & Politica / Ethics & Politics, n.
2022, 24, 2, p. 333.
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concrete reality of people’s lives, which are inevitably rooted in relationships and interdependence.
This also implies that fundamental rights must be guaranteed and protected through and within rela-
tionships and not denying them.

Assuming this perspective leads to several reflections concerning the adoption of relationality as
a normative value at the base of reproductive justice.

First, reproductive rights, relative to reproduction through MAR (as intersection between self-
determination and health) require clarification of the negative and positive duties that make them ef-
fective, while also demonstrating the interdependence between these two dimensions. On the one
hand, the negative dimension entails a duty of non-interference in reproductive decisions. On the oth-
er, the positive dimension may require obligations from the state to establish guarantees and services
(including through the public healthcare system) that make access to reproductive pathways and
health protection concretely possible. Moreover, when reproduction involves third parties such as
gamete donors or gestational carriers, any public provision must be balanced with the negative duties
of these individuals and cannot translate into interference with their authority.

Second, recognising the cooperative nature of non-sexual reproduction means redefining the rela-
tionship between the state and the reproductive projects. Delimiting spaces of non-interference is in-
sufficient. It is necessary to clarify which public obligations arise, in terms of guarantees and protec-
tion for the plurality of parties involved. If surrogacy is treated as a mere agreement between private
subjects, the distribution of powers, risks and protections is left to the contractual capabilities of the
parties and to market dynamics, with the added risk of generating structural asymmetries and expo-
sure to harm, in tension with the principles of dignity, substantive equality and solidarity.

From a relational perspective with attention to vulnerability, the state’s duty toward intended
parents encounters a limit not only in non-interference with the freedom of the gestational carrier’s
free disposition of their body, but also in a positive obligation of protection toward those same indi-
viduals. This obligation calls for public intervention both on the level of minimum guarantees (health,
economic and legal) and of cultural recognition. It follows that a constitutionally oriented regulation
cannot be limited to abstractly denying or allowing the practice. Rather, it must structure the relation-
ships between intended parents, gestating persons and children in a way that makes reproductive
freedoms compatible with the effective protection of all parties involved, while taking into account the
stratifications of vulnerability that shape the practice.
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